N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN Dl VI SI ON

UNI TED STATES OF AMERI CA,
Plaintiff,

VS. No. 02-20265- GV

RONNI E STEWART, SR.,

Def endant .

N N N N N N N N N

REPORT AND RECOMVENDATI ON
ON DEFENDANT’ S MOTI ON TO SUPPRESS

The defendant, Ronnie Stewart, Sr., was indicted on one count
of being a felon in possession of a firearmin violation of 18
US C 8 922(g). He is charged with know ngly possessing a Smith
and Wesson .40 caliber sem -automatic pistol on or about April 1
2002, after having been previously convicted of a felony. Stewart
seeks to suppress the gun which was retrieved by police officers
fromhis person during a traffic stop.* As a basis for his notion
to suppress, Stewart argues that the gun was the fruit of a stop
and search conducted in violation of the Fourth Anendnent.

Stewart’s notion to suppress was referred to the United States

! Stewart’s notion al so seeks to suppress any statenents

made to officers, but Stewart’s counsel acknow edges in the
notion that he knows of no statenments other than Stewart’s
response to a request for his driver’s license. Because Stewart
did not present evidence of any other statenents at the
evidentiary hearing, his notion to suppress statenments is noot,
and this order only addresses suppression of the gun.



Magi strate Judge for an evidentiary hearing and a report and
reconmendati on pursuant to 28 U.S.C. §8 636(b)(1)(B) and (O.

At the evidentiary hearing on Novenber 20, 2002, the
governnent called one witness, Oficer Mke Schafer of the Menphis
Pol i ce Departnent’s West Precinct Task Force. The defense called
no W tnesses. After carefully considering the argunents of
counsel, the testinony of the sole witness, and the entire record
in this cause, this court submts the follow ng findings of facts
and concl usions of |aw and recommends that the notion to suppress
be deni ed.

PROPOSED FI NDI NGS COF FACT

Because t he governnent presented only one wi tness and Stewart
presented no Wwtnesses, Oficer Schafer’s testinony is
uncontradi cted. The court finds Oficer Schafer’s testinony to be
credi bl e and accepts his version of the stop and search as fact.

According to Oficer Schafer’s testinony, at approximtely
6:00 p.m on or about April 1, 2002, he and O ficer Dan O Brien of
t he Menphi s Police Departnent were patrolling the West Precinct of
Menphi s, Tennessee, in an unmarked police vehicle. They were
driving behind a black 1996 Ford Mustang when they saw t he Miust ang
twi ce straddle the yellow center line. They then saw the Mistang
run a red Iight at the corner of East Lauderdal e and Sout h Par kway.
The officers pulled over the Miustang by signaling it with blue
I ights and “bunpi ng” the police vehicle siren.
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There were two nen in the Mustang: Stewart, the driver, and a
passenger. O ficer Schafer exited the police vehicle and stayed
near its rear fender while Oficer O Brien approached the driver
Oficer OBrien asked Stewart for identification and a driver’s
i cense. Stewart confessed that he had no driver’'s license with
him and that his |icense was suspended. Oficer OBrien then
ordered Stewart out of the Mustang and instructed himto place his
hands on the hood of the police vehicle. Sinultaneously, Oficer
Schafer drew away from the police vehicle with a hand to his
sidearm so that he could keep Oficer OBrien, Stewart, and the
Must ang’ s passenger in full view Oficer OBrien patted Stewart
down, recovering a firearm from Stewart’s rear wai stband. Upon
seeing Stewart’s weapon, O ficer Schafer drewhis firearmand “drew
down” upon the Miustang' s passenger. Stewart was handcuffed and his
weapon secured, and the Miustang’ s passenger was renoved from the
vehicle and also patted down. Stewart was subsequently charged
with driving without a license; driving on a suspended |icense;
possession of a firearm and possession of crack cocaine wth
intent to distribute. He was not ticketed for running a red |ight.

Oficer Schafer also testified that when a driver carries no
| i cense or other identification, Menphis Police have a depart nent al
policy of transporting the driver to jail for identification.

PROPOSED CONCLUSI ONS OF LAW

Because the initial stop, the search of Stewart’s person, and
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the seizure of evidence were all perfornmed wthout a warrant, the
government bears the burden of proving that they were | awful under
the Fourth Anmendnent. 5 WAYNE R LAFAVE, SEARCH AND SEI ZURE §
11.2(b) (3d ed. 1996). Each of the government’s acts nust be
consi dered separately. United States v. Bentley, 29 F.3d 1073,
1075 (6th Cir. 1994).

A. Initial Stop and Detention

CGenerally, the Fourth Anmendment prevents |aw enforcenent
of ficers fromdetaining a person unl ess they have probabl e cause to
believe that person is conmtting a crine. United States V.
Sokol ow, 490 U.S. 1, 7 (1989). A traffic stop and the attendant
detention of a driver or passenger is reasonable under the Fourth
Amendrent if law enforcenent officers have probable cause to
believe a traffic violation occurred, “and it is irrelevant what
el se the officer knew or suspected about the traffic violator at
the time of the stop.” United States v. Ferguson, 8 F.3d 385, 391
(6th Gr. 1993), cert. denied 513 U. S. 828 (1994). See also United
States v. Heath, 259 F.3d 522, 528 (6th Cir. 2001) (discussing the
Terry stop as an exception to the probable cause requirenent). In
addition, law enforcenent officers who have a reasonable and
articul abl e suspicion that crimnal activity is afoot may detain a
person | ong enough to confirmor dispel that suspicion. Terry v.

Chio, 392 U.S. 1, 21-22 (1968).



This court submts that | aw enforcenent officers were clearly
justified in stopping and initially detaining Stewart because they
saw Stewart run a red light in violation of the Menphis Minici pal
Code. See MewPHIS, TeEnN., M. Cobe 8§ 21-371(a)(3) (obligating
vehiclestostop at a red traffic signal). A reasonabl e officer,
observing the sanme thing, would believe that a traffic violation
had occurred.

B. Search of Stewart’'s Person and Sei zure of Evi dence

Cenerally, the Fourth Amendnment prohibits warrantless
searches. U S. Const. anend. 1V; United States v. Roarke, 36 F.3d
14, 17 (6th Gr. 1994) (quoting Katz v. United States, 389 U. S.
347, 357 (1967)). However, exceptions apply. The gover nnent
argues that the warrantl ess search of Stewart’s personis justified
under an exception to the warrant requirenment, that is, a search
incident to lawful arrest. Evi dence seized during a search
incident to alawful arrest is exenpt fromthe warrant requirenent,
Chinel v. California, 395 U S. 752, 762-63 (1969), as long as the
evi dence was within the defendant’s “i mredi ate control” prior to or
concurrent with his arrest, New York v. Belton, 453 U S. 454, n5
(1981). Accordingly, two i ssues nust be exami ned: first, whether
a lawful arrest occurred, and second, whether the search was
incident to that arrest.

A warrantless arrest is lawful when the arresting officer has
probabl e cause to believe a crine has been or is being commtted.
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See, e.g., Cerstein v. Pugh, 420 U S. 103, 112-14 (1975) (noting
that the Suprenme Court “has never invalidated an arrest supported
by probabl e cause solely because the officers failed to secure a
warrant”). “Probable cause is defined as ‘reasonabl e grounds for
bel i ef, supported by |l ess than prim facie proof but nore than nere

o

suspi ci on. Ferguson, 8 F.3d at 392 (quoting United States v.
Bennett, 905 F.2d 931, 934 (6th Cir. 1990)). Here, Oficer Schafer
testified that, at or near the beginning of Oficer OBrien s
exchange with Stewart, Stewart admtted he had no |license and was
driving on a suspended |icense. Stewart’s own statenment gave rise
to probabl e cause to arrest Stewart for the offense. Accordingly,
the warrantl ess arrest of Stewart was | awful.

Def ense counsel argues that the governnment presented no proof
that Stewart was actually arrested before the search, and therefore
that the search cannot be justified as a search incident to arrest.
The defense insists that a formal arrest nust occur before Stewart
can be searched incident to an arrest.

The Suprenme Court, however, took the opposite stance in
Rawl i ngs v. Kentucky, 448 U S. 98 (1980). In Rawlings, |aw
enforcenment officers had detai ned several suspects inside a house
where the officers were lawfully executing an arrest warrant for
one of the occupants. They waited for a search warrant for the
prem ses. Wien it arrived, they instructed one of the detainees to
enpty her purse onto a coffee table. Rawlings, at the officers’
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I nstruction, “clai med ownershi p of” control |l ed substances di sgorged
fromthe purse. Oficers subsequently searched Rawl i ngs and found
noney and a knife on his person. The officers then fornmally
arrested him When Rawl i ngs sought to suppress the results of the
search, the Suprene Court held that as soon as Raw ings “adm tted
ownership of the sizeable quantity of drugs found in [the other
det ai nee’ s] purse, the police clearly had probable cause to place
[himM wunder arrest. Were the formal arrest followed quickly on
the heels of the challenged search of the petitioner’s person, we
do not believe it particularly inportant that the search preceded
the arrest rather than vice versa.” Rawings, 448 U S. at 110-11
(citations omtted) [enphasis added].

The Sixth Crcuit had anticipated Raw ings, finding |awf ul
searches in two cases where probable cause to arrest had arisen
before the search and the subject was formally arrested after the
search. United States v. Prince, 548 F.2d 164, 164-65 (6th Cr.
1977), held that a search of a hotel guest’s |uggage was justified
when officers had probabl e cause to arrest the guest for narcotics
trafficking at the tinme he arrived at his hotel but did not
formally arrest himuntil after the search. Simlarly, in United
States v. Lucas, 360 F.2d 937, 938 (6th Cir. 1966), the Sixth
Circuit held that “a search wi thout a warrant may precede an arrest
as long as it is substantially contenporaneous with the sanme and
the arrest is based on probabl e cause and not on the results of the
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search.” Lucas, 360 F.3d at 938.% Lucas invol ved an autonobile
stop of a driver wanted for bank robbery. A warrant had i ssued for
his arrest. Oficers searched the vehicle before and after they
formally placed the driver under arrest. See also Manning v.
Jarni gan, 501 F.2d 408, 410-11 (6th Cr. 1974) (noting that “it
does not take formal words of arrest . . . to conplete an arrest”
and holding that the proper inquiry is whether probable cause to
arrest had arisen at the time of the search). Raw ings, when read
inconjunction with these earlier holdings, not only bolsters their
constitutional <credibility but adds the proposition that a
det ai nee’ s confession may give rise to probable cause to arrest him
for that offense. Rawings, 448 U S. at 110-11.

Here, as in Rawlings, probable cause to arrest Stewart for
driving on a suspended |icense arose when Stewart confessed to t hat
of fense. Although it is not clear fromthe record when the forna
arrest occurred, it was inplied that the formal arrest foll owed
qui ckly and was substantially contenporaneous with the search.
There was no proof to the contrary. Mreover, the arrest was not

based on the fruits of the search; probabl e cause to arrest existed

2 Conpare the pre-Rawl i ngs case of United States v.
Dal pi az, 494 F.2d 374 (6th G r. 1974), which held that a search
of airport detainee’ s pockets, when the detai nee was subsequently
arrested as a potential hijacker, would not be anal yzed as a
search incident to |lawful arrest because officer testified he had
no subjective intent to arrest the detainee at the tine of the
sear ch.



before the search occurred. |In addition, the officers were acting
in accordance with a departnmental policy that permtted themto
transport drivers who coul d show neither identification nor avalid
driver’s |icense. For these reasons, it is submtted that the
search was |awful because it was conducted incident to a |aw ul
arrest.

CONCLUSI ON

For the foregoing reasons, this court submits that the initial
stop of Stewart’s vehicle was justified because the officers
observed a traffic violation; that the officers had probabl e cause
to believe Stewart had committed the offense of driving on a
suspended |icense; and that the gun was properly seized during a
search incident to a lawful arrest for the offense of driving on a
suspended |icense. Accordingly, this court recomends that
Stewart’s notion to suppress be denied.

Respectfully submtted this 25th day of Novenber, 2002.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE

ANY OBJECTI ONS OR EXCEPTIONS TO TH'S REPORT MUST BE FILED W THI N
TEN (10) DAYS AFTER BEING SERVED WTH A COPY OF THE REPORT. 28
U.S.C. § 636(b)(1)(C). FAILURE TO FILE THEM WTH N TEN (10) DAYS
MAY CONSTI TUTE A WAI VER OF OBJECTI ONS, EXCEPTI ONS, AND FURTHER
APPEAL.

ANY PARTY OBJECTING TO TH S REPORT MJUST MAKE ARRANGEMENTS FOR A
TRANSCRI PT OF THE HEARI NG TO BE PREPARED.
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